STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
M CHELI NE VERELLO,
Petitioner,
Case No. 04-2032

VS.

UNI TED STATES CELLULAR
CORPORATI ON,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER OF DI SM SSAL

Pursuant to notice a tel ephone hearing was conducted on
July 27, 2004, to allow the parties to present argunent
regardi ng the Respondent's Motion to Dismss. The facts set
forth bel ow are not disputed. Dates nost favorable to the

Petitioner have been presuned accurate. During the conference

call, the parties were represented by counsel.
APPEARANCES
For Petitioner: Andrew Degraffenreidt, |11, Esquire

Powers, McNalis & Torres
P.O. Box 21289
West Pal m Beach, Florida 33416

For Respondent: Jennifer Schilling, Esquire
Pi per Rudnick, LLP
203 North LaSalle Street, Suite 1800
Chi cago, Illinois 60601-1293

STATEMENT OF THE | SSUE

Whet her the Petitioner, Mcheline Verello, tinely filed



a Petition for Relief in connection with a claimfiled with

the Florida Comm ssion on Human Rel ati ons.

PRELI M NARY STATENMENT

The Fl orida Comm ssion on Human Rel ations transferred
this case to the Division of Adm nistrative Hearings on
June 9, 2004. Acconpanying the Petition for Relief were the
Notice of Determ nation: No Cause, the Determ nation: No
Cause, along with an anended Charge of Discrimnation. The
Initial Order was entered on June 10, 2004.

Thereafter, the Respondent, United States Cell ul ar
Corporation, filed a Motion to Dism ss. The notion alleged,
in pertinent part, that the Petitioner, Mcheline Verello, had
failed to tinely file the request for an admnistrative
hearing and that, as such, her claimwas barred as a matter of
I aw.

On July 14, 2004, the Petitioner filed a witten response
to the Motion to Dismss along with an affidavit of Angie
Henri ksen. I n substance, the response denied the petition was
untinmely. In substance, the affidavit stated the Petition for
Relief was mailed to the Florida Comm ssion on Human Rel ati ons
on June 1, 2004.

On July 16, 2004, a Notice of Tel ephone Conference was

entered scheduling the conference call on the Mdtion to



Dismiss. Both parties were afforded tinme to present argunent
on the notion.

FI NDI NGS OF FACT

1. On or about March 15, 2003, the Petitioner, M cheline
Verell o, submitted an Amended Enpl oynent Charge of
Discrimnation with the Florida Comm ssion on Human Rel ations.
Such conpl aint alleged that the Respondent, United States
Cel [ ul ar Corporation, had discrimnated against the Petitioner
in an enpl oynent action based upon the Petitioner's age.

2. On April 21, 2004, the Florida Comm ssion on Human
Rel ati ons entered a Determ nation: No Cause regarding the
Petitioner's claim That determ nation set forth that there
was "no reasonabl e cause to believe that an unl awf ul
enpl oynment practice has occurred.”

3. The Notice of Determ nation: No Cause was al so
entered and mailed to the Petitioner on April 21, 2004. The
notice provided, in pertinent part:

PLEASE TAKE NOTI CE that a Determ nation has
been made on the above referenced conpl ai nt
that there is no reasonable cause to
bel i eve that an unl awful enploynment
practice has occurred. A copy of the
Determ nation is attached.

Conpl ai nant may request an adm nistrative
hearing by filing a PETITI ON FOR RELI EF
within 35 days of the date of this NOTICE
OF DETERM NATI ON: NO CAUSE

A Petition for Relief formis enclosed with
Conpl ainant's notice. It may be benefici al



for Conplainant to seek | egal counsel prior
to filing the petition.

I f the Conplainant fails to request an

adm ni strative hearing with (sic) 35 days
of the date of this notice, the

adm ni strative claimunder the Florida
Civil Rights Act of 1992, Chapter 760, w ||
be di sm ssed pursuant to section 760.11,

Fl ori da Statutes.

4. The Notice of Determ nation: No Cause was dated
April 21, 2004. The Petitioner received the Notice of
Determ nation: No Cause on April 26, 2004. Based upon the
date stated on the face of the Determ nation: No Cause, the
Petitioner was required to file a Petition for Relief not
| ater than May 26, 2004. The Petitioner did not mail her
Petition for Relief until June 1, 2004.

5. The Florida Conmm ssion on Human Rel ati ons received
the Petition for Relief on June 3, 2004. Thereafter, the
matter was forwarded to the Division of Adm nistrative

Hearings and filed for formal proceedings on June 9, 2004.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of
t hese proceedings. 88 120.569, and 120.57(1), Fla. Stat.
7. Section 760.11(7), Florida Statutes (2003) provides,
in part:
| f the conm ssion determ nes that there is

not reasonabl e cause to believe that a
violation of the Florida Civil Rights Act



of 1992 has occurred, the conm ssion shal
dism ss the conplaint. The aggrieved
person may request an adm nistrative
hearing under ss. 120.569 and 120.57, but
any such request nust be nmade within 35
days of the date of determ nation of
reasonabl e cause and any such hearing shal
be heard by an admi nistrative |aw judge and
not by the comm ssion or a conm ssioner.

I f the aggrieved person does not request an
adm ni strative hearing within the 35 days,
the claimw || be barred.

8. In this case the Petitioner did not file a Petition
for Relief within 35 days of the Determ nation: No Cause. The
st at ut e unanbi guously places that burden on the Petitioner to
timely assert her claim She did not do so.

9. The Notice of Determ nation: No Cause, placed the
Petitioner on notice of the time restrictions applicable to
this case. Moreover, the Florida Conm ssion on Human
Rel ati ons provided a Petition for Relief formto the
Petitioner along with the Notice of Determ nation: No Cause.
In short, neither the statute nor the rules applicable to this
case provide for an extension of tine to file a conplaint.
Accordingly, the Petitioner's claimis barred as a matter of
I aw.

10. Florida Adm nistrative Code Rule 60Y-5.008(1)
requires that a Petition for Relief be filed within 35 days of
the date of determ nation. "Date of filing" is defined as a

conpl eted conplaint that is received by the Florida Conm ssion

on Human Rel ations prior to 5:00 p.m (Eastern tine). See



Fla. Adm n. Code Rule 60Y-3.001(29). Based upon the
foregoing, it is concluded the Petitioner did not tinely
assert her adm nistrative renedy.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMVENDED that the Florida Conm ssion on Human
Rel ati ons enter a Final Order dism ssing the claimfiled by
this Petitioner.

DONE AND ENTERED this 29th day of July 2004, in

Tal | ahassee, Leon County, Florida.

oY) -

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

ww. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 29th day of July 2004.

COPI ES FURNI SHED

Ceci | Howard, General Counse

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301



Deni se Crawford, Agency Clerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Andrew DeGraffenreidt, I11, Esquire
Powers, McNalis & Torres

Post Office Box 21289

West Pal m Beach, Florida 33416

Adri anne Mazura, Esquire

Pi per Rudnick, LLP

203 North Lasalle Street, Suite 1800
Chi cago, Illinois 60601-1293

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.



